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          Umino / ak

                                     SUBJECT

                        Ban on "Partial-birth" Abortions

                                     SUMMARY  

          This bill defines "partial-birth" abortion, prohibits  

          "partial-birth" abortions, and imposes civil penalties and  

          suspension of a licensee's right to practice for violation  

          of that prohibition, except to save the life of a mother.

                                     ABSTRACT  

          Existing state law authorizes a physician and surgeon to  

          perform abortions in an accredited hospital, if a medical  

          staff committee finds:  (a) there is a substantial risk  

          that continuance of the pregnancy would gravely impair the  

          physical or mental health of the mother; or (b) the  

          pregnancy resulted from rape or incest.  Furthermore, state  

          law provides that a violation of various provisions of the  

          Medical Practice Act constitutes unprofessional conduct and  

          specifies that any person who violates the Medical Practice  

          Act is guilty of a misdemeanor, unless it is otherwise  

          expressly provided. 
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          Federal case law, Roe v. Wade [410 U.S. 113 (1973)], held  

          that the fundamental right to privacy extends to a woman's  

          decision whether or not to have an abortion and that any  

          governmental interference with that right is subject to  

          strict judicial scrutiny.  The Court recognized two  

          compelling state interests sufficient to justify  

          restrictions on a woman's right to choose:  (1) States may  

          regulate the abortion procedure after the first trimester  

          of pregnancy in ways necessary to promote a woman's health;  

          and (2) after the point of fetal viability, a state may, to  

          protect the potential life of the fetus, prohibit abortions  

          not necessary to preserve a woman's life or health.  The  

          term "health" includes "all factors-physical, emotional,  

          psychological, familial, and the woman's age-relevant to  

          the well-being of the patient."

          Planned Parenthood of Southeastern Pennsylvania v. Casey  

          [505 U.S. 833 (1992)] reaffirmed Roe v. Wade, while at the  

          same time restricting its protection.  This federal case  

          law allows states to impose abortion restrictions as long  

          as they do not "unduly burden" a woman's right to choose.   

          Under this new standard, the Court approved intervention by  

          the state, which it had previously found to violate the  

          right to privacy.

          This bill:

          1.Defines "partial-birth" abortion as an abortion that a  

            person performs deliberately and intentionally, as  

            described.

          2.Prohibits anyone from knowingly performing or attempting  

            to perform a partial-birth abortion of a human fetus.

          3.Exempts from the prohibition a partial-birth abortion  

            that is necessary to save a mother's life that is  

            endangered from a physical disorder, illness, or injury.

          4.Specifies that a violation of the prohibition of  

            partial-birth abortion constitutes unprofessional conduct  

            and must result in fines and penalties, as follows:

             (e)  A civil penalty of not less than $10,000 and not  

               more than $25,000 for the first violation; and not  
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               less than $50,000, and not more than $100,000 for a  

               subsequent violation; and

             (f)  Suspension of a licensee's right to practice for  

               one year for the first violation; and permanent  

               revocation of a licensee's right to practice for a  

               second violation.

          1.Specifies that the woman who receives a partial-birth  

            abortion is not guilty of a violation, or of complicity  

            or conspiracy in the commission of the violation.

                                  FISCAL IMPACT  

          Unknown

                            BACKGROUND AND DISCUSSION

          Recent statistics show that more than half the states have  

          banned so-called "partial-birth" abortion and other  

          abortion procedures.  In 20 of these states, however,  

          courts or attorneys general have blocked full enforcement.   

          Courts have concluded that so-called "partial birth"  

          abortion bans are unconstitutional for three main reasons:   

          (1) an undue burden on women seeking abortions prior to the  

          third trimester, (2) failure to provide an adequate  

          exception when necessary to protect a woman's health, and  

          (3) ambiguity of the term "partial-birth abortion," which  

          is not a medical term and may, therefore, be subject to  

          multiple interpretations.

          On January 14, 2000, the United States Supreme Court agreed  

          to hear its first "partial-birth" abortion case.  The Court  

          will review the U.S. Court of Appeals, 8th Circuit's  

          decision in Carhart v. Stenberg, which struck down  

          Nebraska's ban on "partial birth" abortion.  The Court  

          anticipates hearing arguments over the constitutionality of  

          the Nebraska prohibition of "partial-birth" abortion on  

          April 25, 2000.  The Nebraska statute banning  

          "partial-birth abortion" is generally similar to most of  

          the statutes adopted by various states and, therefore, may  

          be an appropriate choice for the Court to test.   

          Furthermore, Nebraska's definition of  "partial-birth  

          abortion" is generally similar to this bill's definition of  

          the term.  

          Congress has tried to ban the so-called "partial-birth"  
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          abortion procedure twice before in 1995-96 and in 1997-98.   

          In both cases, President Clinton vetoed the ban, and the  

          Senate sustained the veto, preventing the bills from  

          becoming law.  On April 5, 2000, the U.S. House of  

          Representatives passed a ban on "partial-birth" abortion  

          with a veto-proof margin of 287-141; however, Senate  

          supporters of a companion bill passed last October fell two  

          votes short of the two-thirds majority required to override  

          a presidential veto.  

          Proponents make several arguments in support of this bill,  

          including:  (1) this bill would end an abortion procedure,  

          which is more an act of infanticide than an act of  

          abortion; (2) partial-birth abortions do not protect a  

          woman's future fertility and are not a healthy and safe  

          procedure as purported to be; (3) this bill would eliminate  

          a medically unnecessary and unsafe procedure; (4) the  

          frequency of partial birth abortion has no bearing on  

          whether it is right or wrong; and (5) from moral,  

          intellectual and even scientific view points, this gruesome  

          procedure must come to an end.

          The author explains that "partial-birth abortion" means "an  

          abortion in which a person partially vaginally delivers a  

          living child, and causes the death of the partially  

          delivered child with the intent to kill the child."  The  

          author states that the Physicians' Ad Hoc Coalition for  

          Truth (PHACT), an organization of more than 300 specialists  

          in obstetrics, gynecology, maternal/fetal medicine and  

          pediatrics, has this to say about the "partial-birth"  

          abortion procedure:

               "Congress, the public - but most importantly women  

               need to know that partial-birth abortion is never  

               medically necessary to protect a mother's health or  

               her future fertility.  On the contrary, this procedure  

               can pose a significant threat to both."

          PHACT and California ProLife Council report that the term  

          partial-birth abortion is accurate as applied to the  

          procedure described by Dr. Martin Haskell of Dayton, Ohio  

          in his 1992 paper entitled, "Dilation and Extraction for  

          Late Second Trimester Abortion," distributed by the  

          National Abortion Federation.  Dr. Haskell is claimed to  

          have coined the term Dilation and Extraction or D&X.  The  
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          late Dr. James McMahon of Los Angeles is also credited with  

          developing the partial-birth abortion method, which he  

          presented in a paper before the National Abortion  

          Federation at the same time as Dr. Haskell.  Dr. McMahon  

          chose a slightly different name for his method, "intact  

          dilation and evacuation" (intact D&E).

          The National Right to Life Committee (NRLC), Inc. reports  

          that no one really knows how many late term abortions are  

          done by the "partial-birth abortion" procedure.  A recent  

          NRLC fact sheet suggests that partial-birth abortions are  

          performed more often than 3,000 to 5,000 times annually, as  

          reported by Ron Fitzsimmons, executive director of the  

          National Coalition of Abortion Providers (1997). 

          Committee on Moral Concerns states that partial-birth  

          abortion is "a procedure that was not imagined by the  

          people of California when abortion was legalized in 1967.   

          Nor was it considered by the U.S. Supreme Court in its Roe  

          v. Wade decision in 1973.  Its prohibition should be  

          constitutional.  At present, court cases go both ways.  The  

          legislature should not assume this act is protected. . . .   

          Fortunately, partial-birth abortions are rare.  But the  

          frequency of an occurrence has no bearing on whether it is  

          right or wrong.  Every year the legislature passes laws  

          that apply to infrequent or isolated actions."

          Opponents make several arguments against this bill,  

          including:  (1) the bill uses non-medical terminology for a  

          medical procedure; (2) only medical professionals and their  

          patients should make medical decisions, including the  

          choice of medical procedures, without government  

          interference; (3) this bill presents an unwarranted  

          intrusion upon the medical privacy of women, and puts women  

          at unwarranted risk of medical complications and death; (4)  

          bans on "partial-birth" abortion do not ban just late-term  

          abortions, nor do they target one procedure; instead they  

          potentially restrict the safest and most commonly used  

          abortion methods throughout a pregnancy; and (5) this is  

          not an area where public policy needs to be involved. 

          The American College of Obstetricians and Gynecologists  

          (ACOG), District IX, which represents over 4,000 California  
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          board certified physicians, and the California Medical  

          Association (CMA), representing 35,000 physicians, agree  

          that this bill uses non-medical terminology for a medical  

          procedure, which appears to be the intact dilation and  

          extraction (D&X) procedure.  ACOG and CMA explain that  

          intact D&X is a safe and legal procedure that should be an  

          option for physicians based on the needs of the woman.   

          Furthermore, ACOG reports that late abortions are very rare  

          and are performed, by law, in hospitals or licensed  

          surgical centers for two reasons: (a) severe congenital  

          malformations of the fetus, and (b) medical need of the  

          woman.  CMA adds that the procedure is undertaken for  

          specific medical reasons that are in the best interest of  

          the female patient and her future offspring.

          American Civil Liberties Union (ACLU) agrees that this  

          measure creates an unwarranted and unprecedented  

          governmental intrusion into medical practice and the  

          physician-patient relationship.  Laws that ban specific  

          procedures take discretion away from doctors and patients  

          to make these individualized medical decisions.   

          Furthermore, the Constitution requires exceptions for  

          abortion necessary to preserve a woman's life or health.   

          The only exception proposed in this bill is unduly  

          restrictive:  the procedure must be necessary to "save the  

          life of a mother whose life is endangered . . ."

          Planned Parenthood Affiliates of California adds that state  

          and federal court cases challenging state bans on so-called  

          "partial-birth abortions," like this bill, have found the  

          definition of "partial-birth abortions" to be vague and  

          overly broad, affecting safe and common abortion  

          procedures, and, therefore, constituting an undue burden on  

          a woman's right to choose.

          National Organization for Women (NOW) explains that late  

          term abortions, which would be prohibited by this bill, are  

          performed when serious fetal abnormalities are discovered  

          late in pregnancy.  Women and their families, who want a  

          child, find there is a severe fetal malformation and  

          delivering full term would be detrimental to the mother.   

          Under these circumstances, this bill would ban the safest  

          procedure for the pregnant woman.

          The California Abortion and Reproductive Rights Action  
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          League (CARAL) and the National Abortion & Reproductive  

          Rights Action League (NARAL) state that this bill prohibits  

          the very method of abortion that might preserve the ability  

          for some women to maintain a health pregnancy in the  

          future. 

          Kaiser Permanente focuses its concern on the violations of  

          the prohibition, which constitutes unprofessional conduct  

          and imposes civil penalties.  This bill inappropriately  

          singles out abortion for especially high penalties,  

          according to Kaiser Permanente.

          Similar Legislation

          In 1998, SB 1822 (Haynes), a similar bill, failed passage  

          in this committee.  In 1996, a similar bill, SB 1999  

          (Haynes), also failed passage in this committee.

                                    POSITIONS  

          Support:       California ProLife Council (sponsor)

                         American Family Defense Coalition

                         California Right to Life Committee

                         Campaign for California Families        

                         Capitol Resource Institute 

                         Catholic Bishops of California

                         Chino American Family Association, Chino  

          Hills

                         Christian Coalition of California

                         City of Monterey Park, Mayor Pro Tem

                         Committee on Moral Concerns

                         Concerned Women for America

                         Crusade for Life, Inc.

                         International Life Services

                         Life Center Pregnancy Counseling, La Habra

                         Los Angeles Pregnancy Services

                         National Right to Life Committee, Inc.

                         Pro-Life America

                         Saint Jude's Episcopal Church, Burbank

                         Saint Mary's by the Sea
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                         Saint Joseph Radio, Orange 

                         Saint Vincent de Paul Catholic Church

                         Traditional Values Coalition

                         Volunteers for Life

                         Doctors of Medicine (1)

                         72 Letters from various individuals

          Oppose:        American Association of University Women

                         American Civil Liberties Union

                         American College of Obstetricians &  

                         Gynecologists, District IX 

                         California Abortion and Reproductive Rights  

                    Action League 

                         California Child, Youth and Family Coalition

                         California Commission on the Status of Women

                         California Medical Association 

                         California Nurses Association

                         California Primary Care Association

                         Kaiser Permanente

                         National Abortion & Reproductive Rights  

                    Action League

                         National Organization for Women

                         Planned Parenthood, Affiliates of California  
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